
AIFMD Transposition 
Financial Regulation and Markets 
HM Treasury 
1 Horse Guards Road 
SW1A 2HQ 
 
By email to: aifmd@hmtreasury.gsi.gov.uk 
 
4 May 2012 
 
Dear Sirs, 

 
Policy options for implementing the Alternative Investment Fund 
Managers Directive 
  
The Depositary and Trustee Association (“DATA”) represents all depositaries and 
trustees of UK based authorised funds.  At the end of March 2012, the members of 
DATA were responsible for safeguarding £613.2 billion of fund assets.   
 
Please find enclosed DATA’s response to the above-mentioned consultation paper. 
 
If you have any queries, please do not hesitate to contact us.   
 
Yours faithfully 
 
 
 
 
Darren Banks 
Chairman 
DATA 
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DATA response to HM Treasury consultation “Policy options for 
implementing the Alternative Investment Fund Managers Directive”. 
 
 
Box 2.A: Questions 1 to 4  
 
To what extent would a consistent approach of full application of Directive 
requirements across different types of AIFM benefit AIFMs, AIFs and investors in 
terms of investor understanding and reputation of the UK’s financial services 
regulatory regime?  
 
What would the impact be on the different types of AIFMs, AIFs and investors – 
including those that would be subject to greater regulation than at present? What 
are the likely costs and benefits?  
 
What would be the likely impact on the AIF market of requiring full authorisation of 
all small AIFMs?  
 
What other impact would this option have on different kinds of AIFs, AIFM, and on 
investors? 
 
In principle, we do not agree with gold-plating the requirements of the Directive.  
The intention of the Directive is to introduce a lighter-touch regime for small AIFMs.  
Gold-plating would lead to a lack of harmonisation cross-border and also be anti-
competitive. 
 
Many retail AIFs will already be subject to existing requirements. For example, 
investment trusts will be subject to the Listing Regime, and NURS subject to COLL.  
In these cases we believe that the existing regimes offer sufficient investor 
protection and it would be disproportionate to super-impose additional requirements.  
 
We strongly believe that there should be no changes to the NURS regime at this 
stage – a review of this should be deferred until the outcome of the UCITS review is 
known. 
 
 
Box 2.B: Questions 5 to 8  
 
What objective criteria should the Government use to differentiate between different 
regimes for small AIFMs?  
 

• Should there be differentiation based upon AIF investment strategy, 
type of AIFM, type of AIF or type of investor?  

• What would the justification be for the differentiation?  
 
What should each regime entail and why? Which Directive requirements in particular 
should be applied or disapplied to each group?  
 
What would be the costs and benefits of each regime for different kinds of AIFs, 
AIFMs, and investors?  
 
The Government welcomes views on the regulatory anomaly referred to in 2.16.  



The UK CIS governance system - which includes requiring the appointment of an 
Authorised Fund Manager – represents a balanced and robust structure for the 
protection of investors.  All AIFMs of NURS & QIS, no matter what their size, should 
be subject to existing COLL rules, amended only where necessary to incorporate 
additional full Directive requirements.   
 
Box 2.C: Question 9  
 
Your views are welcome on how/whether an appropriate investor protection regime 
should be maintained, in particular for retail investors. If the Government decides not 
to apply the full AIFM requirements to all small AIFMs, should it apply a lighter 
regime selectively rather than the de minimis AIFMD registration regime to all small 
AIFMs?  
 
As previously mentioned, we strongly believe that there should be no changes to the 
NURS regime at this stage – a review of this should be deferred until the outcome of 
the UCITS review is known. 
 
The minimum requirements in the Directive should be sufficient for Small AIFMs 
whose AIFs are subject to neither the Listing Regime nor the COLL rules.   
 
Box 2.D: Question 10  
 
The proposed Regulations have not yet been adopted, and their provisions are 
subject to change. However, if possible, it would be helpful to receive views on the 
extent to which venture capital funds, and social investment funds, are likely to 
benefit from the proposed Regulations.  
 
No comment. 
 
Box 2.E: Questions 11 and 12  
 
What are the costs and benefits of applying the approved persons regime to 
internally managed non-CIS companies? Do you consider the approved persons 
regime should be disapplied in the case of such companies?  
 
Non-CIS companies listed on the Official List are subject to the additional protection 
of Listing Rules. Do you believe they should be treated differently in terms of 
application of the approved persons regime to unlisted companies? What would be 
the costs and benefits of this?  
 
We believe that that the approved person regime should apply to all companies that 
are subject to the Directive. 
 
Box 2.F: Question 13 to 15  
 
Do you agree that the UK should retain its current restrictions on the types of 
domestic fund that may be marketed to retail investors? If you do not agree, which 
additional funds should be permitted to be marketed to retail investors and why?  
 
What additional restrictions should they be subject to?  
 



What would be the costs and benefits?  
 
We agree that the restrictions on marketing of domestic funds to retail investors 
should remain the same for the time being.  We suggest that there is a review of the 
restrictions once the outcome of the UCITS review is known. 
 
Box 2.G: Questions 16 and 17  
 
Do you agree that the Government should not impose additional private placement 
requirements for third country managers of third country funds?  
 
If you believe the Government should impose additional requirements, what should 
they be and why? What would be the costs and benefits of imposing additional 
requirements?  
 
We agree that there should be no additional private placement requirements on third 
country managers of third country funds. 


